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NEEDED CHANGES IN CRIMINAL PROCEDURE - 

WILLIAM HOWARD TAFT 
President of the United States 

I AM sure you do not expect me to engage in a comprehen- 
sive consideration of the changes needed in the law and 
rules of criminal procedure to make more certain and 
expeditious the punishment of crime in this country. The sta- 
tistics which show the crimes that go unpunished in the United 
States as compared with those in England are startling and 
humiliating to any son of America who has pride in his fellow- 
countrymen as a law-abiding and law-enforcing people. A 
study of the English system will show that their procedure and 
their guaranties in favor of the individual as to indictment, trial 
and conviction, and their provision for the security of the liberty 
of the individual are exactly the same as ours ; for we derive 
ours from them. Our bills of rights, in both federal and state 
constitutions, are simple copies of limitations found in the 
Magna Charta, the Petition of Right, and the Bill of Rights, 
which are part of the British constitution. 

Why is it, then, that speaking generally, every person who 
commits a crime in Eiigland is tried and rarely escapes punish- 
ment, while in this country it is not too much to say that a 
majority escape the law? Certainly, if the statistics of the 
whole country are taken and the crimes considered are those of 
violence, the proportion of those who are never tried or who, 
being tried, escape punishment, is a good deal more than fifty 
per cent of those committing such crimes. 

What are the changes that have taken place in the trans- 
planting of the English system to this country that have weak- 
ened its effectiveness and that now call loudly for reform ? We 
cannot find the explanation, of course, in Jeremy Bentham's 

' An address delivered at the dinner of the Conference on the Reform of the 
Criminal Law and Procedure, May 13, 191 1. 
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impeachment of criminal-law procedure, because what he said 
was said of the English system. His comparison of the trial of 
a murderer to a game or a fox-hunt, in which the criminal was 
given a certain start and had the benefit of a number of rules 
to prevent his conviction, rules that really interfered with proof 
of his guilt to the satisfaction of every common-sense mind, 
would apply as well to the English system as to our own. 

Wherein is the great difference, then, between the effectiveness 
of the two systems? I believe it to exist in the character, ex- 
perience and learning of the judges, in the power which they 
maintain and exercise in the course of the trial for the saving 
of time and the simplification of the issues, and in the respect 
and obedience given to their intimations from the bench as to 
the proper behavior of counsel in the conduct of the case. If 
there is any other reason for the difference it cannot be found 
in procedure. It must be found in the lighter regard for law 
and its enforcement on the part of the people as a whole and a 
consequent less rigorous public opinion in favor of the punish- 
ment of crime, which relieves prosecuting officers and grand 
juries from the highest standard in this regard, and which finds 
its way into, and exerts its influence in the jury panel during 
the trial and in the jury room during the consideration of the 
verdict. I am not disposed to minimize this last cause, and I 
am inclined to think that it is very influential and that it is 
shown to be such by a similar difference in the effectiveness of 
machinery for the prosecution of crime in the older states and 
in the newer and far western states. But, this reason aside, 
I know of no other ground that will explain the difference 
between the admirable working of the English machinery for 
the prosecution of crime and that in this country except what I 
have called attention to in the character and power of the judge 
and in the method and conduct of counsel for the defendant. 

The trial by jury secured by the Magna Charta in England 
and required by the bills of right of our constitutions was a 
trial by a court and jury, or rather by a court which was made 
up of a judge and jury, in which the functions of the judge were 
quite as important and ought to be as sacredly preserved as the 
functions of the jury. The tenure of the judge was during 
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good behavior, practically for life. He was a trained lawyer 
whose position at the bar when he was appointed gave him a 
prestige which his elevation to the bench only emphasized. He 
had complete charge of procedure in the court room. He took 
an active part in the trial. He followed closely the questions of 
counsel. For the purpose of clearness, he often took the ex- 
amination out of the hands of counsel and conducted it himself. 
He limited the cross-examination of counsel to matters that were 
of importance in the issue. He refused to permit the time of 
the court to be taken up with cross-examination as to small and 
unimportant circumstances. And when it came to charge the 
jury, he not only told them what the law was, but he applied 
the law to the facts, commented on the evidence, frequently in- 
dicated an opinion as to the weight of the evidence, but left the 
decision finally to the jury. If counsel for either the prosecu- 
tion or the defense had sought by argument to involve the real 
issue in obscurity and to introduce some other and irrelevant 
issue, it was his function to clarify the matter and " brush away 
the cobwebs ; " in other words, to simplify the question which 
the jury was to decide. 

In this way the histrionic talent of counsel, the facility for 
minimizing all important facts, and the exaggeration of unim- 
portant circumstances were not permitted to affect the verdict 
of the jury if the court could remove their influence by sober 
and clarifying comment. 

Originally, and until a very recent date, there was in England 
no appeal from the action of a judge and the sentence of a 
court. The judge might himself reserve doubtful questions of 
law to a court of a number of judges who would decide the 
question, but there was no writ of error or appellate proceed- 
ing permitted. Now the appeal has. been introduced in Eng- 
land, but introduced as it is as a modification of the old system, 
the appeal is permitted only in important matters, and technical- 
ities such as occupy so much of the appellate proceedings in 
this country are almost unknown. This prestige of the judge 
as a learned and skilled lawyer and his power in the conduct of 
the trial enforces a respect for his rulings and his intimations 
as to the proper course for the trial to take by counsel for both 
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the prosecution and the defense, so that he always has the trial 
well in hand for the purpose of expedition and simplification of 
the issues. Nothing else can explain why four weeks should be 
taken in this country in the trial of a murder case which can 
be disposed of in an English court of justice in one day or two 
days. And yet, with all this expedition and certainty of pun- 
ishment, who ever complains of injustice or oppression in an 
English court? Is not the administration of justice in that 
country the admiration of the world ? 

I wish to comment on the effect that the change in the power 
of the judge in this country in the matter of the management 
of the trial has had upon his ability to shorten the trial and 
simplify the issues, and upon the methods of counsel for the 
defense and their conduct in the court room. One of the 
strongest influences for looseness in criminal trials, in my judg- 
ment, has been the presence of lawyers in our legislatures who 
have sought to abate and limit by statute the power of the 
judges, and to take away from them this source of respect for 
their rulings which is so apparent in every English court of 
justice. What I believe to be an unfounded fear of judicial 
tyranny and an unreasonable distrust of judges have led to 
statutory limitations upon their power in the conduct of criminal 
trials, and have made the trial by jury in this country, and 
especially in the western states, an entirely different institution 
from what it was understood to be at the time of the adoption 
of our constitution. In many states judges are not permitted to 
comment upon the facts at all. They are not even allowed to 
charge the jury after the arguments of counsel, but they are re- 
quired to submit written charges to the jury upon abstruse 
questions of law with no opportunity to apply the principles 
concretely to the facts of the case, and with the result that the 
questions, both of law and of fact, are largely left to the un- 
tutored and undisciplined action of the jury, influenced only by 
the contending arguments of counsel. The restraint that the 
judge in the course of a trial imposes upon the manner and 
conduct of counsel in an English court is thus wholly wanting, 
with the result that there seems to have been a substantial 
change in the code of professional ethics governing counsel and 

3 9 * 



624 REFORM OF THE CRIMINAL LAW 

in the extremes to which counsel in the defense of their clients 
seem to think it is entirely proper for them to go. Their con- 
duct makes neither for the dignity of the court, for the eleva- 
tion of the ethics of the bar, for the expediting of criminal pro- 
cedure, nor for the reasonable punishment of crime. These 
circumstances reduce the position of the judge from that place 
of power and usefulness occupied by the English judge to one 
in which the trial is largely conducted by the chief counsel for 
the defense, and those present in court are made to feel that 
the question at issue is not so much whether the defendant vio- 
lated the law as whether the judge is violating it. 

And now, not content with reducing the position of the judge 
to one something like that of the moderator in a religious as- 
sembly or the presiding officer of a political convention, the 
judge is to be made still less important, to be put still more 
on trial and to assume still more the character of a defendant, 
by a provision of law under which, if his rulings and conduct 
in court do not suit a small percentage of the electors of his 
district, he may be compelled to submit the question of his 
continuance on the bench during the term for which he was 
elected to an election for recall, in which the reason for his re- 
call is to be included in two hundred words, and his defense 
thereto is to be equally brief. It can hardly be said that this 
proposed change, if adopted, will give him greater authority or 
power for usefulness or constitute a reform in the enforcement 
of the criminal law of this country. It will certainly not dimin- 
ish the power or irresponsibility of counsel for the defendant. 
Let us hope that the strong sense of humor of the American 
people, which has so often saved them from the dangers of 
bathos and demagoguery will not be lacking in respect of this 
" nostrum." 



